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 Over 90% of criminal cases in the United States are resolved through plea agreements, 

rather than trials.  While the sentencing outcomes of criminal cases are usually a matter of public 

record, how a plea was negotiated remains almost entirely out of court and nonpublic. Federal, 

state, and local data systems are not designed to collect and report this information. One 

consequence of the lack of this information means that the public is largely unaware of the work 

that prosecutors and defense lawyers invest in pleaded cases. 

Today, prosecutors can open the “black box” of their discretion by documenting the key 

case-level information concerning plea bargaining. That work is feasible, not costly, and it can 

shed light on discretion as well as the impact of other key decisionmakers, including defense 

attorneys and judges. The influence of defendant preferences and victims can also be tracked. We 

call this work “plea tracking.” 

In this policy brief, we describe strategies for local prosecutorial offices to consider when 

implementing a plea tracking tool. In general, a plea tracking tool involves prosecutors completing 

a short survey to describe what considerations motivate their pleas – the reasoning and decision-

making that fills the “black box” depicted below. At Duke University, we have developed a plea 

tracking guide, and a plea tracking survey instrument which can be tailored to the needs of an 

individual office. 

 

 

 

 

 

 

 

 

 

 

 

 

 

What information should prosecutors track regarding plan arrangements? 

Outcomes of plea 
deals  

  

Dispositions 

Sentence types and 
length 

Charge reductions 

Trials (no plea) 

 

The “Black Box” of 
plea bargaining 

  

Negotiations 

Prosecutorial 
decision- making 

Aggravating and 
mitigating factors 

People who can 
influence plea deals 

  

Prosecutors 

Defense attorneys 

Judges 

People charged  

Victims 

https://wcsj.law.duke.edu/wp-content/uploads/2026/01/WilsonCenter_PleaTrackerGuidebook_Oct2025.pdf
https://wcsj.law.duke.edu/wp-content/uploads/2026/01/WilsonCenter_PleaTrackerGuidebook_Oct2025.pdf
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1. Mitigating and Aggravating Factors. Prosecutors can improve their documentation 

by recording the mitigating and aggravating factors that were most influential in how 

the case processed from the initial charges to the final set case outcomes. Our team has 

created a short one-page table (see below) that allows prosecutors to quickly check off 

which factors influenced case outcomes and whether it was an aggravating or 

mitigating factor.  In the plea tracker designed at Duke, prosecutors are asked which of 

the factors that they selected were the most influential. This list can be modified to 

ensure that the factors reflect those most important and/or commonly observed in a 

local office. 

 

2. Communication with and Involvement of Victim(s). Prosecutors can document 

information concerning the quality and importance of their communications with 

victims in criminal cases.  

 

3. Communication with the Defense Attorney. Prosecutors can also document the 

communication between the prosecution and the defense during the case, including 

what evidence was shared, including mitigation, and what types of communication 

occurred during the plea negotiations. 

How Does One Systematically Collect Information on Pleas? 

 Systematically collecting data on pleas is extremely feasible. However, there are several 

factors to consider to minimize the burden on staff and optimize the usefulness of the information 

collected.  

1. Clarity of purpose. Offices should first consider why they are collecting this information, 

how will it be used, and what are the most important things they would like to learn. These 

data on pleas can provide offices with an opportunity to discuss the nature of their work—

How are we doing regarding reaching victims? What aggravating/mitigating factors are we 

seeing? What are the outcomes we most want to see in what types of criminal cases? 

 

2. Identify which cases to track. Depending upon staffing, it is likely not feasible to track 

detailed information on all cases—especially lower-level offenses. In Durham, North 

Carolina, the decision was made to focus on felony cases.  Other jurisdictions may consider 

limiting cases to district or superior court. 

 

3. Integrate data collection into workflow. In our work, we have asked prosecutors to 

complete a web-based survey at the end of their case—rather than tracking information 

while the case is occurring. This minimizes the number of times during a case that a 

prosecutor would need to reflect on these question.  
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4. Avoid duplication of effort. Some jurisdictions have existing case management systems 

that already track information on initial charges and sentencing outcomes.  This 

information can often be downloaded and merged with information collected in a plea 

tracker. These systems can greatly reduce burden on collecting data regarding pleas.  In the 

plea guide which we have created, most of questions can be omitted if basic case data are 

already available. 

 

5. Using existing case management systems (vs. a separate tool) for collecting 

information on pleas.  We have found that local offices may want to pilot test the tool 

locally and make modifications prior to implementing tracking in a more rigid system. 

While it may be attractive to integrate questions from the plea tracker into an existing case 

management system, we offer a few considerations to help you decide.  First, what 

expertise and resources are needed to modify the case management system; on what time 

scale can that occur and what is your timeline for when you want to start tracking pleas?  
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Appendix. Abbreviated Set of Questions to Consider Adding to Existing Case Management 

System Tools 

Communication During the Plea Negotiations 

Why is this important? Developing plea negotiations involves communicating with other 

parties. By documenting the communication between prosecutors and victims and defense 

attorneys, we can examine patterns in these communications and identify relationships between 

such communication and case outcomes. 

With Victims  
1. Did the prosecutor have contact with the primary victim(s) (which can include a guardian 

or representative)? 

o No 

o Yes 

o Unknown 

 

If Q1= “No” then Q2 is displayed: 

2. Why was there no contact with the victim(s) (or victim(s) representative/guardian). Select 

all that apply: 

�  The contact information provided was incorrect or no longer in service  

�  The victim/representative could not be located 

�  The victim/representative was not responsive to attempts to contact 

�  The victim/representative did not wish to be contacted 

�  The victim/representative chose not to cooperate with prosecution for fear of harm or 

retaliation  

�  Contact was not attempted 

�  Other (please specify): __________________ 

 

If Q1=“Yes” then Q3-Q4 are displayed: 

3. Did the prosecutor communicate with the primary victim(s) (or victim(s) 

representative/guardian) in any of the following ways? Select all that apply: 

�  Before making the initial plea offer 

�  About the terms (general or specific) of the initial plea offer 

�  Before entering a final plea 

�  About the terms (general or specific) of the final plea offer 

�  Unknown 

 

4. How involved was (were) the primary victim(s) (or victim(s) representative/guardian) in 

the case? 

o The victim was not involved  

o A little 

o A moderate amount 

o A lot 

o Unknown 
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If Q4= “A little” or “A moderate amount” or “A lot” or “Unknown” then Q5 is displayed: 

5. Did the primary victim(s) (or victim(s) representative/guardian) become involved in the 

case in any of the following ways. Select all that apply: 

�  Informing the initial plea offer 

�  Exercising their right to be heard at a hearing 

�  Attending court or a hearing 

�  Writing a victim impact statement 

�  Testifying or agreeing to testify 

�  Other (please specify) ____________ 

�  Unknown 

 

With Defense Attorney  

 

6. Did the prosecutor communicate with the defense attorney. Select all that apply: 

�  Before making the initial plea offer 

�  About the terms (general or specific) of the initial plea offer 

�  Before entering a final plea 

�  About the terms (general or specific) of the final plea offer 

�  There was no communication with the defense attorney 

�  Unknown 

 

7. How often did the prosecutor communicate with the defense attorney? Estimate the 

number of times there was meaningful communication. 

o No communication 

o 1-2 times 

o 3-5 times 

o 6-10 times 

o 11 or more times 

o Unknown 

 

8. Did the defense attorney provide mitigating information before the final plea was 

entered? 

o No 

o Yes 

o Unknown 

 

If Q8=“Yes” then Q9 is displayed: 

 

9. Did the mitigating information meaningfully affect the plea offer negotiations? 

o No 

o Yes 

o Unknown 
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Plea Reasoning When Making the Final Plea Offer 

 

Why is this important? Over the course of the case, prosecutors learn more about the 

defendant, victim(s), witnesses, evidence, and more that influence plea offers. This section asks 

prosecutors to identify what factors they considered in the case and whether these factors were 

considered for aggravating or mitigating purposes.  

 

10. Which of these factors were important when making the final plea offer?  Select all factors 

that apply and indicate if the factor was aggravating, calling for a more serious penalty, or 

mitigating, calling for a less serious penalty. 
 Aggravating Mitigating 

Defendant-related factors   
Acceptance of responsibility   
Age   
Community ties    
Cooperation   
Crime victimization of defendant   
Criminal history   
IQ   
Mental health   

Perceived threat to public safety or property   
Physical health    
Rehabilitative potential   
Substance abuse    

Evidence-related factors   
Ballistics evidence   
Complaining witness statements   
Confession evidence   

Digital data   

DNA evidence   

Fingerprint evidence   

Firearms evidence   

Forensic evidence   
Giglio information concerning officer   
Informant or cooperator evidence     
Strength of evidence, generally   

Video footage   
Witness statements   

Offense-related factors   
Degree of community harm   
Nature of offense (violent or nonviolent)   
Role in offense (leadership or minor)   
Seriousness of offense   
Victim age   
Victim input   
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Victim member of vulnerable population   
General Factors   

Consequences to defendant family   
Cost of proceeding to trial   
Delay in case   
Employment consequences to defendant   
Evidence of other criminal conduct   

Immigration consequences to defendant   
Office priorities or policies regarding offense-type   
Restitution to victim   

Other factors not listed   
Other factor 1____________    
Other factor 2____________    
Other factor 3____________    

 

11. Of the aggravating factors you selected, choose the most important from this list. 

[This will be populated based on the factors selected.] 

 

12. Of the mitigating factors you selected, choose the most important? 

  [This will be populated based on the factors selected.] 

 

13. Please describe anything else regarding which considerations were most important in 

making the final plea offer. 
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