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TRACKING PLEAS TO IMPROVE POLICY    

Where the vast majority of criminal cases are resolved without a trial, the criminal system 

in the United States is a system of pleas, not trials. While a plea, its terms, and the resulting 

sentence entered in court are all usually made public, how the outcome was negotiated remains 

almost entirely nonpublic.  

 

Today, prosecutors can open the “black box” of their discretion by documenting the key 

case-level factors they rely on during plea bargaining. This work, which we call plea tracking, is 

feasible, not costly, and it can shed light on their discretion as well as the impact of other key 

decisionmakers, including defense attorneys and judges. The influence of defendant preferences 

and victims can also be tracked.  

 

In this policy brief, we describe some of the concrete benefits and lessons from plea 

tracking, which has been done for years now in Durham, North Carolina, as well as in other offices, 

several of which plan to begin plea tracking in the next year.  In general, the goal is to have 

prosecutors fill out a short survey form to describe what considerations supported their pleas – the 

reasoning and decision-making that fills the “black box” depicted below. 

 

 

 

 

 

 

 

 

 

 

 

 The plea tracking conducted by prosecutors for several years now in Durham, North 

Carolina proceeds after each adult felony case is finalized.  Line prosecutors complete a short 

online survey, with the front page depicted below. It takes just 5-15 minutes to fill out this 

information.  And the underlying questions can be incorporated into case management systems, 

rather than relying on a separate survey. For more information about how to plea track, a guide is 

available here.  You can enter a fictional case into a sample tracker here. 
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https://wcsj.law.duke.edu/wp-content/uploads/2026/01/WilsonCenter_PleaTrackerGuidebook_Oct2025.pdf
https://redcap.duke.edu/redcap/surveys/?s=NPM7D4HYALK88FWM
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Over time, we have analyzed data from these felony pleas. We now track cases in which 

all charges were dismissed as well as cases in which there is no plea and the felony proceeds to 

trial.  For an overview of the plea tracking work we have done, you can read our reports here. 

 

Tracking Mitigation and Aggravating Factors 

  

One set of patterns that has been highly informative has been the degree to which mitigating 

and aggravating factors are cited, based on demographic characteristics of the person charged  and 

the type of lawyer.  What has been most interesting is to study what changes – and what explains 

changes – after the initial charging decision and during the plea process.  Some aggravating factors, 

like the seriousness of the charges, are apparent from the outset. Yet, we observe that charges may 

be dismissed and the mix of charges commonly changes during the plea process. 

 

We also observe that consideration of mitigation evidence provided by the defense also 

often changes during the plea process, in ways that prosecutors did not appreciate before the work 

began. Often information about the defendant, collateral consequences, and rehabilitative 

potential, could only arise through defense investigation and communication with the defense.  For 

example, collateral consequences can play an important a role in plea decision-making.  We 

describe how common collateral consequences considered include the mental and/or physical 

health of the defendant, defendant’s ability to contribute positively to the community, defendant’s 

ability to seek and/or maintain employment, and defendant’s ability to return to daily life once any 

fines and sentences are fulfilled. 

 

Information about disparities in outcomes during the plea negotiation process, including 

based on race, as well as some of the explanations for disparities, which may be more complex 

than they at first appear, may become apparent through this work. 

https://wcsj.law.duke.edu/projects/studying-and-reforming-plea-bargaining/
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For example, we have found differences based on race and ethnicity in plea outcomes, but 

also observed that the main source of these observations may be by differences among defendants 

in types of defense counsel and the different degrees of communication based on type of counsel.  

Prosecutors were most likely to communicate with public defenders, followed by private attorneys, 

and court-appointed lawyers. We plan to study these differences further.  Without these data, 

however, it would not have been at all clear what might explain demographic differences in plea 

outcomes. 

 

Average Number of Mitigating and Aggravating Factors, by Race/Ethnicity of the Person Charged 

 
 

The Power of Mitigation and Communication 

 

In general, plea tracking in Durham has emphasized the enormous difference that 

mitigation from defense lawyers makes in plea outcomes.  That alone is an important message, not 

just to prosecutors to ensure that they account for mitigation consistently, but to the defense 

community, who might have otherwise been skeptical that investigating and sharing mitigation 

evidence would impact outcomes for their clients. 

 

And the evidence suggests that the process truly is a negotiation.  Prosecutors largely 

somewhat or mostly agreed with the justifications provided by the defense for changing the plea 

offer. Similarly, prosecutors self-reported that they often made changes in response to defense 

attorneys’ requests.  

 

Plea tracking has the power to inform the community regarding the key reasons why pleas 

are negotiated, it can help prosecutors study and improve their practices, and it can enhance 

communication with the defense during these negotiations. We encourage you to contact us if 

interested in pursuing plea tracking in your jurisdiction. 

 

 

1.4

1.9

1.4
1.3

2.0
1.9

2.1

1.7

All cases (n=685 cases) White (n=83) Black (n=531) Latinx/Hispanic (n=66)

A
v
er

ag
e 

n
u
m

b
er

 o
f 

fa
ct

o
rs

Mitigating Aggravating


