
FDFDFE

A Path Forward

By Brianna Looper, Lindsay Bass-Patel, Jeff Swanson, and 
Marvin Swartz

How Unauthorized Practice of Law 
Reform Can Increase Psychiatric 
Advance Directive Completion in North 
Carolina

August 
2026



2026 A PATH FORWARD2

 Table of Contents
Executive Summary���������������������������������������������������������������������������������������������������������������3

Introduction���������������������������������������������������������������������������������������������������������������������������4

The Value of Psychiatric Advance Directives����������������������������������������������������������������������5

The Need for Assistance with PADs������������������������������������������������������������������������������������8

Legal Aid Available in North Carolina and its Gaps����������������������������������������������������������10

Policy Alternatives ���������������������������������������������������������������������������������������������������������������11

1. Increasing funding to legal self-help centers and court navigators����������������������������������������11

2. Growing medical-legal partnerships����������������������������������������������������������������������������������������13

3. Broadly re-regulating North Carolina's UPL statute����������������������������������������������������������������15

       a. Community Justice Worker Model���������������������������������������������������������������������������������������������������� 15

       b. Allied Legal Professionals����������������������������������������������������������������������������������������������������������������� 16

       c. Regulatory Sandboxes������������������������������������������������������������������������������������������������������������������������17

4. Pass a statutory UPL carveout for non-lawyer PAD facilitation���������������������������������������������19

Policy Recommendation: Statutory Carveout������������������������������������������������������������������ 20

Conclusion���������������������������������������������������������������������������������������������������������������������������22

References���������������������������������������������������������������������������������������������������������������������������23

Appendix A: PAD Template������������������������������������������������������������������������������������������������ 30

Appendix B: Suggested Amendment to North Carolina’s Mental Health, 
Developmental Disabilities, and Substance Abuse Act of 1985������������������������������������37

Appendix C: History of the Civil Justice Gap and UPL Challenges in North Carolina����38



2026 A PATH FORWARD3

 Executive Summary
Many adults living with serious mental illnesses (SMI) experience recurring psychiatric crises, during which they may 

temporarily lose the capacity to make informed decisions about their care. Psychiatric advance directives (PADs) 

allow individuals, while they are stable and capable of decision-making, to document treatment preferences 

and appoint a trusted proxy to make decisions during future crises. By enabling advance consent to treatment and 

outlining preferred care options, PADs can reduce reliance on involuntary hospitalization and criminal legal involvement 

while preserving individual autonomy and promoting recovery-oriented care. Despite their legal validity and recognized 

benefits, PADs remain significantly underutilized across the United States, including in North Carolina.

A key barrier to PAD completion is the need for assistance in drafting these legally binding documents. While 

attorneys can provide such assistance, many individuals with SMI cannot afford legal representation, and the state’s 

civil legal aid infrastructure is already overwhelmed. Investigators at Duke University have developed successful 

facilitation processes whereby trained individuals can assist individuals in completing PADs.1 However, such 

assistance runs the risk of violating the state’s Unauthorized Practice of Law (UPL) statute, which constitutes a class 

1 misdemeanor.2 UPL statutes protect people from being legally harmed by unqualified or unlicensed practitioners 

and deter bad actors from offering inaccurate legal assistance. However, UPL statutes also discourage informed 

non-lawyers—including healthcare providers, social workers, and family members—from assisting individuals with PAD 

forms out of concern that doing so could be construed as providing unauthorized legal advice. The current regulatory 

environment contributes to the broader “civil justice gap,” leaving millions of North Carolinians without adequate 

access to legal support for essential legal needs such as advance care planning.

This policy brief evaluates several policy options to address the access barrier to PAD completion, including increasing 

funding for court self-help centers and navigators, reforming North Carolina’s UPL statute, and increasing funding 

for medical-legal partnerships. After reviewing these alternatives and examining reforms implemented in other 

states, we recommend a targeted statutory carve-out to North Carolina’s UPL statute that would allow trained 

non-lawyers to assist individuals in completing PADs. This approach would expand access to crisis planning support 

while maintaining appropriate safeguards and professional standards. By enabling trained facilitators to guide patients 

through PAD preparation, North Carolina could significantly increase the use of these directives, helping individuals 

with SMI maintain greater autonomy, receive timely treatment during crises, and avoid unnecessary interaction with the 

criminal legal system.

Policy Recommendation: A targeted statutory carve-out to North Carolina’s Unauthorized Practive of Law (UPL) 

statute that would allow trained non-lawyers to assist individuals in completing Psychiatric Advanced Directives 

(PADs).
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Introduction
In North Carolina, approximately 1 in 20 adults (555,000 

people) have a serious mental illness (SMI) such as 

schizophrenia, bipolar disorder or severe depression. 

Many of these individuals experience recurring 

psychiatric crises, sometimes resulting in dangerous 

behaviors that place them at risk for involuntary 

treatment or arrest. In many of these crises, they are 

unable to make cogent decisions about their crisis 

care—legally termed “decisional incapacity.” These 

same individuals may also have periods of insight 

into the nature of their illness and need for treatment, 

when they are able to anticipate and competently plan 

for future crises. A psychiatric advance directive (PAD) 

(see Appendix A for a PAD template) is a legal tool by 

which a person may consent to future treatment in a 

crisis by appointing a trusted proxy decision-maker and 

documenting one’s treatment preferences, such as by 

giving advanced consent to hospital admission. PADs 

can help individuals avoid involuntary hospitalization and 

contact with the criminal legal system by enabling timely 

access to treatment in the community. They also allow 

individuals to maintain control over their treatment and 

pursue recovery on their own terms. 

In North Carolina, approximately                                    

1 in 20 adults 
(490,000 people)
have a serious mental illness such 
as schizopherenia, bipolar disorder, or 
severe depression

PADs have not been robustly implemented in practice—in part because they are difficult to complete without 

assistance from a knowledgeable individual. Assistance from an attorney is one avenue to drafting a PAD, but many 

persons with mental illness lack the means to hire an attorney. They could attempt to get help with PAD completion 

from a non-lawyer, but non-lawyers—whether they be a healthcare provider, social worker, or family member—may be 

rightfully afraid to help because help filling out a legal form may be considered the Unauthorized Practice of the Law 

(UPL). In other words, persons offering such assistance are at risk of being accused of practicing the law without a 

license. To begin to address the issue to PADs access, we will look at the broader civil justice gap in North Carolina, 

how the state’s UPL restrictions exacerbate that gap, and determine what policy solutions are most fitting to helping 

patients with SMIs access PADs.
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The Value of Psychiatric Advance 
Directives
A Psychiatric Advance Directive (PAD) allows 

someone to detail how they would like to  

receive psychiatric and medical treatment 

in case they need treatment but are unable 

to make decisions for themselves. In other 

words, they are a means by which people who 

recognize their potential future inability to give 

legal consent in a mental health crisis can 

provide “advanced consent” to healthcare 

professionals. For example, a PAD can include 

specific instructions on the types of treatments, therapies, and medications the person is willing  to receive or refuse. It 

can also specify preferences for care settings, such as inpatient versus outpatient care, and alternative crisis settings 

like peer-led respite centers. A patient can also appoint an agent to make health care decisions  on their behalf. This 

agent is obligated to exercise substituted judgement—making  decisions as they believe the patient would.3 PADs 

are legally binding in North Carolina, meaning that doctors must follow a patient’s PAD when they are unable to 

make decisions for themselves except in select circumstances (e.g., the PAD’s requests are impossible or “not 

consistent with appropriate treatment or in the case of an emergency endangering life or health” (see Chapter 

122C-74).4 

What can PADs Include?

•	 Specific instructions on the types of treatments, 
therapies, and medications the person is willing to 
receive and refuse

•	 Preferences for care settings, e.g. in patient versus 
outpatient care, and alternative crisis settings

•	 Appointing a health care agent, who is obligated to make 
decisions as they believe the patient would

https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/ByChapter/Chapter_122C.pdf
https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/ByChapter/Chapter_122C.pdf
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PADs are an important tool for patient care in the eyes of public health officials. Twenty-seven states have explicitly 

authorized PADs in their statutes, and patients from every state can create a PAD under related medical advance 

directive legislation.5 Moreover, all health care facilities with federal funding are required by federal law—the Patient 

Self-Determination Act (PSDA)—to document and comply with all legally authorized advance directives and to recognize 

the authority of appointed health care proxies.6 The Center for Medicare and Medicaid Services has made PAD 

compliance a “Condition for Participation” to receive reimbursement from federal payers and recently implemented 

new key quality measures focused on PAD implementation in psychiatric facilities.7  

As PADs have started to become more integrated into health systems, research on the benefits of PADs has 

expanded.8 First, studies have shown that PADs increase a patient’s self-determination in their healthcare choices. As 

patients use a PAD to choose their own treatment plan when in possession of decision-making capabilities, patients 

feel more empowered and autonomous.9 These traits are correlated with decreased risk of relapse, better recovery, 

and better reintegration into one’s relationships.10 In addition, research indicates that patients with PADs are more 

likely to continue taking their medications after hospitalization than those without PADs.11 PADs can also help ease the 

burden of care for patients’ family and friends and improve the relationship between patients and their medical team.12 

PADs also are critical for preventing coercive or unwanted treatment.13 Without a PAD, a patient’s likelihood of coercive 

treatment doubles.14 Involuntary civil commitment (IVC) in particular often becomes the default intervention when a 

person rejects treatment.15  

IVC, though sometimes necessary in crisis situations, can be harmful and even traumatic for patients.16 Given the 

lack of clinical capacity in emergency departments and hospitals, IVC patients may wait for long periods of time to be 

admitted an inpatient bed.17 And when they are, they may receive treatment that does not align with their preferences.18  

Other patients may be petitioned for IVC while experiencing a psychiatric crisis but do not present as dangerous to 

themselves or others, so their treatment may be delayed until their condition gets worse.19 If a patient has a PAD, 

however, this treatment gap may be eliminated. With guidance of a PAD, physicians have clear instructions for how 

best to care for the patient and do not need to use IVC or other coercive measures.20 And if a doctor determines that 

hospitalization is needed, then a PAD can facilitate voluntary admission through the patient’s advance consent.21 A 

patient cannot wholly decline IVC in their PAD, but with a PAD in hand, a patient is much less likely to experience IVC or 

other coercive treatments.22 
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Case Studies: How PADs Can Profoundly Impact Lives

To better understand these benefits, consider stories where a PAD was used in patient care. Here are three stories, 

deidentified for patient privacy, which demonstrate how profoundly PADs can impact a patient’s life:

Case Study 1 Case Study 2 Case Study 3

A sixty-eight-year-old woman 

presented to the emergency 

department with malnutrition and 

recent, significant weight loss. 

While she is awake, she does not 

appear to respond to other people 

or her environment, a state known 

as catatonia. Catatonia may lead to 

starvation due to a patient’s inability 

or refusal to eat. She is admitted 

to the hospital for intravenous 

nutrition and the treatment of 

catatonia. The patient’s PAD notes 

that she has a history of relapsing 

into a severe depressive episode 

and becoming catatonic. It also 

indicates that her catatonia has 

previously been unresponsive to 

medication treatment, and she 

gives informed consent for the 

use of electroconvulsive therapy 

(“ECT”) to treat her catatonia. The 

consent in the PAD avoids days of 

administrative delays and potential 

medical deterioration. She quickly 

recovers after receiving ECT and is 

discharged home without needing 

new medications, a treatment plan 

that maintains her autonomy and 

quality of life.23

A twenty-six-year-old man living 

with schizophrenia learns at 

an annual physical that his 

electrocardiogram shows a 

heart irregularity. Recognizing 

that certain commonly used 

psychiatric medications can 

worsen this condition and, 

in some cases, become life-

threatening, the physician 

advises the patient to create 

a PAD specifying that those 

medications should be avoided. 

Years later, during an episode 

of psychosis, he is brought 

to an unfamiliar emergency 

department. The treating 

physician, who does not know his 

cardiac history, reviews the PAD 

before prescribing medication. 

Seeing the restriction, the 

physician selects an alternative 

that treats the psychosis without 

endangering the patient’s heart. 

In this way, the PAD allows the 

patient’s earlier, competent 

choice about risk and treatment 

to guide care at a moment when 

he cannot speak for himself and 

potentially save his life.24 

A forty-five-year-old woman 

living with paranoid 

schizophrenia has a history 

of traveling hundreds of 

miles from home and 

refusing treatment during 

episodes of psychosis. 

However, when not in 

psychosis, she acknowledges 

that she does not want to 

stay in a state of paranoia. 

She creates a PAD outlining 

that smoking more than one 

pack of cigarettes a day is a 

sign of her declining mental 

health, that she does not 

want lithium as a form of 

treatment because it makes 

her nauseous and gives her 

tremors, that her brother 

should be called if she goes 

into a crisis, and that she 

consents to hospitalization. 

When she later enters a 

psychotic episode and 

cannot reliably communicate 

or accept care, the PAD 

allows clinicians and family 

members to follow her own 

earlier, competent choices.25 
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The Need for Assistance with PADs
Despite their many benefits, PAD completion rates have historically been low. One 2006 study employed a survey 

of 1,011 psychiatric outpatients in five U.S. cities (one of which was Durham, North Carolina) to ascertain patients’ 

interest in, and completion of, PADs. Researchers found that “across the sites, only 4 to 13 percent of participants had 

completed a PAD; however, between 66 and 77 percent reported wanting to complete one if given assistance.”26  

Prevalence of Psychiatric Advanced Directives and Latent Need

Percentage of participants who had 
completed a PAD

Percentage of participants who reported 
wanting to complete a PAD if given assistance

100%

50%

75%

25%

Chicago    
(n=205)

Durham   
(n=204)

San Francisco 
(n=205)

Tampa     
(n=205)

Worcester 
(n=205)

Source: Swanson J, Swartz M, Ferron J, et al. Psychiatric advance directives among public mental health consumers in five US cities: prevalence, 
demand, and correlates. Journal of the American Academy of Psychiatry and the Law 2006 Jan 1;34(1):43-57.

There are many barriers to assistance with PAD completion.27 They are legal documents that often require assistance 

by someone with background knowledge about PAD execution to help correct potential misunderstandings.28 They also 

must be signed by two witnesses and notarized,29 which can be prohibitive for low-income individuals without a social 

support network. And the patient must provide the completed PAD to relevant contacts such as their mental health 

provider, primary care doctor, appointed health care agent, family members or trusted supporters, their medical records 

and, potentially, the North Carolina’s Advance Health Care Directive Registry. However, research has shown that when 

someone is able to come alongside an individual with a SMI and help them complete the PAD, most barriers can be 

overcome.30 Investigators at Duke have developed successful facilitation processes whereby trained individuals can 

assist individuals in completing PADs. Additional research at Duke has shown that help with PAD completion by a peer 
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support specialist in particular yields PADs that are highly feasible to implement.31 

However, in North Carolina, even when considering other barriers to implementing PADs, unauthorized practice of the 

law concerns can have a chilling effect on potential efforts to train non-lawyers to help individuals complete PADs.32 

Helping someone fill out a PAD can fall into two possible types of legal assistance: 1) legal information or 2) legal 

advice. Legal advice provided by non-attorneys is prohibited by N.C. law. Under N.C. General Statute Chapter 84 (the 

Unauthorized Practice of Law or UPL statute), only lawyers are allowed to provide legal advice in North Carolina. 

The boundary between legal information (legal assistance anyone can provide) and legal advice (what only lawyers can 

provide in North Carolina) is not clear-cut. Legal information is typically defined as neutral, general education about 

the law, legal procedures, or court forms that does not apply the law to a person’s specific situation or recommend 

a course of action. In contrast, legal advice occurs when someone applies the law to an individual’s specific facts or 

recommends a legal strategy or outcome. For example, this includes telling someone whether they should choose to file 

for a divorce considering their current living situation. The line gets blurry because the difference between explaining 

the law and applying the law often depends on how much interpretation is happening—and interpretation is hard to 

separate from communication in real life. For example, research has shown that when domestic violence advocates are 

trained on the distinction between legal information and legal advice, many advocates back away from providing legal 

help completely given their fear of violating UPL rules.33  

Whether a low-income individual is seeking legal information or advice about a PAD, then, clinicians and peer support 

specialists or others are legally disincentivized to provide help. That leaves lawyers alone to provide assistance with 

PADs, and the legal aid available in North Carolina is not sufficient to meet PAD facilitation needs.
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Legal Aid Available in North Carolina 
and its Gaps
North Carolinians can access free or subsidized legal assistance 

through a few different avenues. Legal Aid of North Carolina serves 

all 100 counties in the state, and Pisgah Legal Services, the second 

largest provider, serves 18 counties in the western part of the state. 

Additionally, Rule 6.1 of the State Bar’s Rules of Professional Conduct 

encourages lawyers to provide 50 hours of free legal services every 

year to those unable to pay.34 

Unfortunately, this legal aid infrastructure is insufficient to meet 

the legal needs of North Carolinians with SMIs, many of whom 

would benefit from a PAD. This gap extends beyond SMI: a majority 

of low- and middle-income North Carolinians with civil legal issues 

also go underserved. Low-income families (those at or below 125% 

of the Federal Poverty Level) are eligible for free legal aid services 

through federally (and otherwise funded) nonprofits. However, 

there is currently only one legal aid attorney for every 8,000 eligible 

North Carolinians.35 And in 2018, the NC Equal Access to Justice 

Commission found that 71% of low-income families will experience 

at least one civil legal problem in a given year. Nevertheless, 86% of 

these legal needs will go unmet.36   

Furthermore, most middle-income North Carolinians cannot access 

legal aid or pro bono assistance, yet they also often are unable to pay 

for a lawyer. The average hourly cost for a lawyer in North Carolina in 

2024 was $295.37 Additionally, 48 of North Carolina’s 100 counties 

have less than one lawyer for every 1000 residents.38 According 

to calculations based on the North Carolina Justice for All Project’s 

2023 estimation, between 4.1 and 5.2 million of the state’s nearly 

11.2 million people have unmet legal needs.39 Given both low- and 

middle-income families’ inability to access legal help, millions of North 

Carolinians are falling into the state’s civil justice gap. For more on the 

history of North Carolina's Civil Justice Gap, see Appendix C. 
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Policy Alternatives

North Carolina policymakers have four policy alternatives to address the civil justice gap for people with SMI: 

1.	 Increasing funding to legal self-help centers and court navigators

2.	 Growing medical-legal partnerships

3.	 Broadly re-regulating North Carolina’s UPL statute, or

4.	 Creating a targeted statutory UPL carveout for non-lawyer PADs facilitation.

1. Increasing funding to legal self-help centers and court navigators

Given their positive track-record helping people with civil legal issues, one potential policy option to increase 

psychiatric advance directive access would be for the state and/or local governments to increase funding for legal self-

help and court navigator programs.

Legal self-help centers are typically small organizational units (typically five or fewer staff) within a court building that 

primarily provide civil litigants with legal information and assistance with court documents.40 North Carolina has at 

least two self-help centers (in Guilford County and Wake County), which are limited to providing legal information. 

Typically these centers are not staffed with attorneys, but referrals to pro bono attorneys are available. Multiple 

studies have shown that these centers improve court efficiency and increase pro-se litigants’ perception of the court’s 

fairness.41 In one California study of five self-help centers, researchers found that “more than 80 percent of litigants 

[who used these centers] said that they understood their situations better, knew more about how the laws worked, 

knew what they needed to do next, worried less about their situation, and were less confused about how the court 

works.”42  
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In contrast to self-help centers, court navigator programs use non-lawyers (usually social workers and volunteers) to 

provide one-on-one help to self-represented litigants throughout their case. For instance, in some courts like Bronx Civil 

Court, navigators are allowed to accompany self-represented litigants in the courtroom.43 However, they still cannot 

provide legal advice. Their scope of work varies widely depending on what county and state they are residing in.44  

There is also evidence that navigator programs increased positive legal outcomes for pro-se litigants. For instance, a 

2014 court navigator pilot program in New York found that tenants assisted by a navigator were “87 percent more likely 

than unassisted tenants to have their defenses recognized and addressed by the court” such that “judges ordered 

landlords to make needed repairs about 50 percent more often in Navigator-assisted cases.”45 And a Georgetown study 

found that court navigator programs grew and multiplied from 2019 to 2023 (despite the pandemic), with researchers 

seeing the number of programs grow from 23 to 39 across 24 states and the District of Columbia. However, funding 

continues to be an issue for many programs, in addition to retaining staff and volunteers.46 47  

A national survey by the National Center for State Courts (NCSC) found that steady funding was, in fact, the most 

common challenge self-help centers encountered in their work.48 While self-help legal centers receive funding from a 

variety of places, including the host courthouse’s budget, filing fees, grants and fellowships, local governments, and/

or state-level funding,49 this funding is typically not enough to meet the demand for legal information. The NCSC found 

that almost all self-help centers in the 32 states included in their 2023 survey said demand exceeded their capacity 

to provide assistance. Jennifer Lechner, co-founder of the Wake County Legal Support Center, shared that the IOLTA 

funding freeze cut about a third of their budget. “I think we are reaching a crisis point,” she said. “The IOLTA funding 

freeze is only going to exacerbate lack of access.” In the current environment, expansion of these centers might be 

challenging.

2. Growing medical-legal partnerships

Medical-legal partnerships (MLPs) are 

legal services embedded into a healthcare 

provider. Essentially, at a clinic or hospital 

with a MLP, low-income patients are referred 

to a legal team to help address civil legal 

issues connected to the social determinants 

of health. A MLP agreement between a 

hospital or community health center and the 

lawyer(s) or law school clinic typically involves 

at least one lawyer who provides legal 

services on-site at the healthcare facility for 

at least some time each week. The lawyer(s) 

also provides training to the healthcare staff 
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to help the staff recognize when legal services are likely needed, and an information-sharing arrangement is set up 

between the healthcare provider and legal services team.50  

MLPs have the potential to not only help facilitate psychiatric advance directive completion, but also to help people 

with wrongfully denied government benefits, housing issues (evictions, habitability issues), family matters (domestic 

violence, custody issues), immigration status questions, food insecurity, and other issues that affect a person’s 

physical and/or mental health.51  

Research has demonstrated that these partnerships effectively provide broad-ranging community health benefits. 

One study found that families who utilized an MLP were more likely to use available food and income benefits and less 

likely to avoid healthcare due to cost concerns.52 Other studies have shown MLPs lead to greater housing stability and 

a decreased likelihood that people’s utilities will be shut off, which can improve mental as well as physical health.53 54  

And through an Arizona study that leveraged pre and post surveys, an MLP in a family medical practice was found to 

reduce patient’s perception of stress significantly.55  

In response to the growing research and advocacy for MLPs, federal government agencies have encouraged and even 

provided some funding for these partnerships. In 2014, the Health Resources and Services Administration (HRSA) 

reclassified legal services as an “enabling service.” Given that health centers can be funded by HRSA for “enabling 

services” (which also include transportation, interpretation and case management), they have since used federal 

dollars to pay for on-site legal assistance for patients.56 Though data on average funding per MLP or total funding 

from this source is not available, the National Center for Medical Legal Partnership reports that “38 percent of health 

centers with MLPs report using enabling services funding for legal aid for their patients.”57 The Administration for 

Children and Families, which like HRSA sits with the Department of Health and Human Services, also provided $2 

million of funding to MLPs in FY 2024.58 

North Carolina has been home to a growing number of MLPs over the last 20 years. The first Medical-Legal Partnership 

in North Carolina was Health, Education, and Legal Support (HEALS), formed in 2006 in Western N.C. by Mission Health 
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and Pisgah Legal Services.59 In 2007, Legal Aid of North Carolina established a statewide MLP program, expanding to 

clinics and hospitals in Durham, Chapel Hill, Greensboro, Winston-Salem, and Pinehurst to tackle issues like housing 

and food insecurity.60  

From November 2019 through October 2024, a medical-legal partnership pilot program called North Carolina’s Healthy 

Opportunities Pilot (HOP) was able to direct state and federal Medicaid funds, via Section 1115 demonstration waiver, 

to legal services and other social determinant of health needs for particular Medicaid beneficiaries in 33 of N.C.’s 100 

counties.61 In May 2024, the program was expanded to about 14,000 more people (Medicaid Direct beneficiaries) 

in the pilot counties.62 An evaluation report of the program published in July 2024 revealed initial success, included 

reduced healthcare costs for pilot participants.63 The fiscal year 2027 budget for North Carolina considerably reduces 

funding for the Healthy Opportunities Pilots. Thus the program is currently paused and has an uncertain future.64 

Despite increased federal funding, MLP financing in the U.S. has been a challenge given its patchwork nature. Most 

MLPs have been funded by a combination of grants, private donations, and government funds dedicated to legal aid 

services. Expanding MLPs to more healthcare settings faces a significant funding challenge. One health center in 

Colorado has addressed this by charging a small monthly per-member fee for upgraded care management.65 North 

Carolina health clinics could adopt a similar policy; however this approach may be cost prohibitive for patients and rural 

areas with few attorneys may not be able to sustain an MLP at all.

Expansion of existing MLPs in North Carolina could potentially be funded through social impact bonds, where a given 

government agency, such as the North Carolina Department of Health and Human Services, sets a measurable social 

outcome for a particular population (for example: uptake of PADs among people with SMIs) over a set length of time, 

and private investors pay for the cost of legal services for PADs facilitation.66 Then, the government repays the investors 

over time if a neutral party completes an assessment and verifies that the legal services are leading to the desired 

outcome. For this funding model to be viable, however, the MLP must be very likely to help the given government 

entity pay less for expensive healthcare provision in the future.67 It is not clear whether increased uptake of PADs 

would significantly reduce healthcare costs, so the MLP would likely have to have a broader social outcome in mind 

to implement this funding option. And given that MLPs have already implemented across the state with little effect on 

use of PADs, an alternative for increased uptake of PADs needs to ensure that there is some training for potential PADs 

facilitators on the importance and execution of PADs.
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a. Community Justice Worker Model

Community justice workers (CJWs) are trained to provide limited legal help in case areas where the low-income need is 

particularly acute, thus operating like community health workers in the medical field. 

One well-documented example of this model is Alaska’s CJW program, launched by the Alaska Legal Services 

Corporation in 2019 with grant funding from the Legal Services Corporation. Through this program, volunteer CJWs are 

embedded in a variety of nonprofits to provide government-funded civil justice assistance to marginalized communities. 

In December 2022, the Alaska Supreme Court adopted Bar Rule 43.5, which granted waivers to CJWs from UPL rules 

for certain areas of law including accessing unemployment benefits, domestic violence protective order advocacy, and 

Indian Child Welfare Act matters. These workers, like community health workers, receive training and certification, 

though of a more limited nature than paralegals.68 The CJW Program has meaningfully expanded Alaska Legal Service 

Corporation’s capacity—during COVID, the organization was able to meet all client needs for public benefits cases 

without turning anyone away, a threshold it could not have reached otherwise.69  

3. Broadly re-regulating North Carolina’s UPL statute

One policy option for increasing access to legal advice for people with SMIs is the broad reform or re-regulation of the 

practice of law in North Carolina. Various states are pursuing this option to increase access to legal advice for a variety 

of populations, which basically entails amending state UPL statutes (which typically only allow lawyers to provide legal 

advice) to make them less restrictive. The following three UPL reform models are the most promising for helping people 

in need of PADs:



2026 A PATH FORWARD16

Another example of a CJW initiative is the Domestic Violence Legal Advocate (DVLA) Program run by Innovation for 

Justice, a joint initiative of University of Arizona James E. Rogers College of Law and the University of Utah David 

Eccles School of Business. Officially authorized by the Arizona Supreme Court in 2020 and expanded statewide by the 

same court in 2024, the DVLA Program trains lay legal advocates at domestic violence service providers to provide 

free limited legal help.70 By the end of 2025, the program had 100 justice workers licensed or in the process of being 

licensed (in Arizona and Utah). It has garnered strong community support, and advocates served 2,384 survivors in 

southern Arizona between the program’s launch in 2021 and February 2024.71  

Other CJW programs operate in states that have not reformed their UPL statute, focusing on early-stage legal issues 

where no legal advice is given. One example of this is Legal Link in northern California, a non-profit that provides a legal 

first aid training to other non-profit professionals “to help prevent evictions, reduce homelessness, and foster stronger, 

more resilient communities.”72 

Following the lead of states like Alaska and Arizona, North Carolina could create a CJW training and certification that 

would help low-income people with SMIs fill out PADs. In comparison to allocating millions of more dollars in funding 

for legal aid providers, this would be a relatively low-cost initiative and help people with other civil legal needs beyond 

psychiatric advance directives.

b. Allied Legal Professionals

Some states (namely, Oregon, Minnesota, Utah, Colorado, Arizona, and New Hampshire) have reformed their UPL 

statutes such that non-lawyer legal professionals like paralegals (who some researchers call the “nurse practitioners” 

of the legal profession73) are trained and licensed to offer legal counsel for particular types of case at a lower cost than 

lawyers. 

For example, in 2020, Arizona’s Supreme Court approved a new category of nonlawyer licensee dubbed “Legal 

Paraprofessionals” (LPs), who are authorized to represent clients in court within specific, limited practice areas.  LPs 

must have an associate-level degree in paralegal studies or a bachelor’s or higher in a different field plus a certificate 

in paralegal studies. They must also pass a character test, legal paraprofessional examination, and professionalism 

course.74 A 2024 survey evaluating the effectiveness of legal paraprofessionals found 100 percent of LP clients were 

“satisfied” or “highly satisfied” with the services they received. Arizona judges also had overall positive views on 

LPs. They were asked to rate, on a scale of 1-10 with 10 being the highest support, their response to the following 

statement: “Overall, I support the idea of licensed non-lawyers (Legal Paraprofessionals) providing limited legal 

representation in my courtroom," and their average response was a 7.75 

Like Arizona, North Carolina could create a new legal profession designation such as legal paraprofessionals. These 

professionals’ ability to provide limited jurisdiction civil law legal advice could help people with SMIs access assistance 

with PADs at a lower cost than would be required for a lawyer. However, a new legal profession designation would be a 

labor-intensive licensing process to set up.

https://www.innovation4justice.org/
https://www.innovation4justice.org/
https://law.arizona.edu/
https://eccles.utah.edu/
https://eccles.utah.edu/
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c. Regulatory Sandboxes

A regulatory sandbox for UPL is a testing environment created by state regulators (typically state supreme courts) 

where non-lawyers and unconventional business structures can provide legal services without violating UPL statutes. 

State regulators review applications and approve or deny waivers from specific UPL rules so they can “offer and test 

new [legal] models or services to assess marketability and impact, and to inform future policymaking while maintaining 

consumer protection."76 To ensure that approved legal services entities are not harming consumers at undue levels, 

these entities submit monthly, detailed data on the legal services they are providing.77 

Utah pioneered this approach to UPL reform when its Supreme Court authorized the nation’s first legal regulatory 

sandbox and an administrative authority (the Office of Legal Services Innovation) to oversee it in August 2020. Then, in 

May 2021, Utah’s Supreme Court extended the pilot project from two to seven years; it is now set to expire in August 

2027.78 Since 2023, however, the sandbox has contracted due to political pressures: the Supreme Court paused new 

sandbox applications for a year, shifted much of the oversight from the Office of Legal Service Innovation to the Utah 

State Bar, and narrowed the entities that could enter or stay in the sandbox to those with “an innovative service model 

with the potential to substantially impact underserved Utah consumers.” Nevertheless, the sandbox has allowed a 

variety of organizations to expand access to justice. Four of the remaining eleven entities in the UPL sandbox are 

nonprofits. Timpanogos Legal Center serves survivors of domestic violence, Holy Cross Ministries offers medical debt 

assistance, and Community Justice Advocates of Utah provides services in the areas of medical debt, housing, and 

domestic violence. 

In North Carolina, a legal regulatory sandbox could be created, and someone could then start an entity focused on 

serving low-income people with SMIs and thereby increase access to PADs. A regulatory sandbox could also allow 

lawyers and tech companies to “test drive” AI-powered tools, given that the UPL statute in North Carolina does not 

specifically address how AI use in legal matters may or may not constitute unauthorized practice of the law. 
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In fact, legal nonprofits as well as companies have forged ahead despite regulatory uncertainty. For instance, Legal Aid 

of North Carolina developed an LLM-powered legal information tool called LIA that is providing a new, expedient way for 

potential legal aid recipients to ask legal questions. The Legal Information System (“LIA”) has been trained on attorney-

vetted information about family law, housing, public benefits, and other common issue areas for legal aid clients. It also 

has a disclaimer stating that it “does not provide legal advice or legal representation,” and users must accept before 

proceeding to the tool. Currently, the LIA is being upgraded so that users can determine their eligibility for legal aid and 

then are connected to a legal aid application if they are eligible. 

To increase uptake of PADs, the state of North Carolina could provide appropriate funding to augment this tool so that 

a patient with a SMI could input all of the information they would want included in their PAD and the software would 

then add the information into the legal document with proper formatting. However, it is unclear whether this is a viable 

alternative. People with SMIs may be reticent to input sensitive personal information into a public AI tool, even when a 

data privacy guarantee is provided. As previously mentioned, the PAD must be signed by two witnesses and notarized 

to be valid in North Carolina, and the patient must provide the completed PAD to relevant parties such as their mental 

health provider, primary care doctor, their appointed health care agent, family members or trusted supporters, and 

North Carolina’s Advance Health Care Directive Registry. Without a person to check in on and/or assist them in these 

last two critical steps of PAD completion, some individuals struggling with severe mental illness are likely to never 

complete the PAD creation process in full.

Moreover, similar to the institution of a Community Justice Worker Program and an Allied Legal Professionals 

certification, creating a legal regulatory sandbox or bypassing the issue of UPL ambiguity and creating a new PAD-

specific AI tool would be a time- and labor-intensive process for state government staff to undertake. Moreover, 

political pushback—due the aforementioned majority perception that current UPL statute ought to be upheld to protect 

the professional domain of licensed attorneys—is inevitable.
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4. Pass a statutory UPL carveout for non-lawyer PAD facilitation

While some states have passed broad re-regulations, other 

states have passed simpler, more targeted carveouts for PAD 

facilitation. Virginia addressed UPL barriers to PAD completion 

through a targeted carveout in its Health Care Decisions Act 

(HCDA), a law that outlines the proper use of advance directives, 

both psychological and medical. The law, from its institution in 

1992, had included a “carve-out” for healthcare providers, such 

that licensed providers could assist a patient with an advance 

directive without violating UPL. Then, in 2013, the Institute of 

Law, Psychiatry and Public Policy (ILPPP) at the University of Virginia developed and offered training to local mental 

health providers, peer groups, and advocacy organizations to enable them to facilitate people’s completion of their 

advance directives. Legal counsel for some of these providers then raised the issue that they may be engaging in UPL. 

So, the Institute decided to develop a training in advance directive facilitation that would be approved by Viriginia’s 

Department of Health. ILPPP also worked with the state to see if they could update the HCDA with a UPL carveout 

specifically for people who had completed this training from. 

“At the time we were doing this, there was also a movement afoot that was supported by a number of hospital systems 

to increase people's use of advanced directives in general, not just related to mental health,”79 said John Oliver, an 

attorney who previously worked for the Institute. 

“And so, we ended up with a large coalition of private and public groups and agencies involved in this: Area Agencies 

on Aging and advocacy organizations set up specifically to help with advanced care planning, along with hospitals. 

And then we had some attorneys who did some pro bono work, a couple of former attorneys general who helped with 

both drafting the legislation that was eventually passed and shepherding it through the General Assembly.”80 The 

amendment to the HCDA was formally adopted in 2017.

The law has had a positive impact on advance directive uptake, according to Heather Zelle, Associate Director 

of Mental Health Policy Research at the ILPPP, though increased use has not been centrally tracked and funding 

has remained limited but the increased scale of advance directive use has not been tracked in a centralized data 

repository. After the HCDA was amended, Viriginia’s State Department of Behavioral Health provided a small amount 

of funds to ILPPP to provide the advance directive facilitator training, and then around 2020 the ILPPP transitioned 

training responsibility to Honoring Choices Virginia, a non-profit that still continues to receive some funding from the 

Department of Behavioral Health. From Zelle’s perspective, “there's definitely been funding, and that's helped keep 

it going, but it's never been enough.”81 According to John Oliver, “the facilitation training continues to be offered, 

but progress has been slow, both in the number of trained facilitators who are active and in the number of advance 

directives of all kinds that have been completed.”82 
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Policy Recommendation: Statutory 
Carveout
Given the policy alternatives outlined above, a statutory UPL carveout for non-lawyer PAD facilitation is the best policy 

option for increasing PAD uptake. The General Assembly would not have to majorly change the current UPL statute or 

redirect multiple millions of taxpayer dollars to fund the initiative, making it the most politically feasible of the options 

presented. Please see Appendix B for possible updated language for the relevant section of North Carolina’s Mental 

Health, Developmental Disabilities, and Substance Abuse Act of 1985.

Even with its limited scope, some may be concerned that a UPL exemption for assistance with a PAD would damage the 

UPL statute’s ability to protect patients against possible harm. Given the vulnerable state of people with severe mental 

illness, this concern is valid.83 Legal professionals may see caution as part of society’s “legal and ethical responsibility 

to help care for individuals who are unable and/or unwilling to care for themselves due to severe mental illness,” as a 

North Carolina State Bar journal article described.84 

However, the UPL statute can retain its ability to protect the vulnerable while access to PADs increases if the 

amendment is thoughtfully developed. Virginia’s statute is a helpful example, as it explicitly defines who can assist 

a patient with the creation of a PAD. Specifically, only healthcare professionals and patient advocates who have 

completed approved training are allowed to serve as PADs facilitators, and North Carolina can include the same 

limitation. For enhanced protection, North Carolina can ensure facilitators must refer matters beyond their training’s 

scope to legal service providers.85  
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With such a statutory amendment in place, people seeking assistance with PAD creation may receive even higher 

quality help than what is available through a lawyer. For instance, a lawyer is not expected to know about different 

mental health treatment options like electroconvulsive therapy, how different medications affect the body, how to best 

access local mental health care, or how a possible hospitalization may affect one’s relationships. A psychiatrist or 

trained PAD facilitator would be best equipped to answer questions and discuss possibilities in these issue areas. A 

lawyer could be consulted for advice about any legal ramifications of a PAD, but people trained in centrally important 

areas relevant to PADs would be freed to help using their expertise.86 

Moreover, the requirements for obtaining a PAD that protect against uninformed or bad actors would still stand. Two 

witnesses and a notary would still need to certify a PAD, which helps protect against anyone trying to manipulate 

someone with severe mental illness.87 There is less incentive for bad actors to intervene to begin with as a PAD does 

not outline beneficiaries of assets like a will outlines.88 And in an emergency, a clinician can disregard PAD instructions, 

so PAD instructions do not interfere with saving a patient’s life through the necessary means.89  

Other critics may point out that the public funding burden for a statutory carve out could be large if any funding were to 

be directed to PAD facilitation training. Though funding is required to sustain PAD facilitation training, it would not be 

nearly as large as the funding needed for the other policy alternatives proposed in this brief. Moreover, North Carolina 

could improve on Viriginia’s model by creating a system to collect data on PADs completion and usage. It could then 

use this data to demonstrate its case for funding to a wide variety of funding sources, both private and public. Several 

leading PADs researchers work at Duke University, and the Duke Department of Psychiatry and Behavioral Sciences 

was awarded nearly $50 million in new grants in fiscal year 2024.90 With increased awareness of PADs through the 

statutory carve-out, institutions such as Duke could partner with the Department of Health and Human Services to 

ensure that the funds and training for PADs facilitation are sustained.
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Conclusion
Psychiatric advance directives are critical legal tools for increasing the autonomy and well-being of people with 

severe mental illness. Unfortunately, they are largely inaccessible given their complexity and the subsequent need for 

someone familiar with the document to help with the PAD completion process. Moreover, North Carolina’s UPL statute 

does not delineate whether providing assistance with a PAD constitutes a violation of UPL, so potential PAD facilitators 

are disincentivized from providing assistance for fear of breaking the law and incurring punishment.

To remedy this issue, North Carolina’s General Assembly should pass a statutory UPL carve-out for non-lawyer 

PADs facilitation modelled after the 2017 amendment to Virigina’s Health Care Decisions Act, permitting trained 

non-lawyers such as psychiatrists and peer specialists to help with PADs facilitation. This statutory amendment 

would be a relatively low-cost policy update that would also preserve the consumer protection components of the 

current UPL statute. Most importantly, low-income people with severe mental illness would finally be able to reliably 

access a critical tool for their health, safety, and dignity.
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Appendix A: PAD Template
STATE OF NORTH CAROLINA  

 ADVANCE INSTRUCTION FOR 
MENTAL HEALTH TREATMENT 

COUNTY OF                       

 

(NOTICE TO PERSON MAKING AN INSTRUCTION FOR MENTAL HEALTH 

TREATMENT) 

This is an important legal document.  It creates an instruction for mental health treatment. You 

should consider filing it with the Advanced Health Care Directive Registry maintained by the 

North Carolina Secretary of State: http://www.secretary.state.nc.us/ahcdr/thepage.aspx 

 

 Before signing this document you should know these important facts: 

This document allows you to make decisions in advance about certain types of mental health 

treatment.  The instructions you include in this declaration will be followed if a physician or 

eligible psychologist determines that you are incapable of making and communicating treatment 

decisions.  Otherwise, you will be considered capable to give or withhold consent for the 

treatments.  Your instructions may be overridden if you are being held in accordance with civil 

commitment law.  Under the Health Care Power of Attorney you may also appoint a person as 

your health care agent to make treatment decisions for you if you become incapable.  You have 

the right to revoke this document at any time you have not been determined to be incapable.  

YOU MAY NOT REVOKE THIS ADVANCE INSTRUCTION WHEN YOU ARE FOUND 

INCAPABLE BY A PHYSICIAN OR OTHER AUTHORIZED MENTAL HEALTH TREATMENT 

PROVIDER.  A revocation is effective when it is communicated to your attending physician or 

other provider.  The physician or other provider shall note the revocation in your medical 

record.  To be valid, this advance instruction must be signed by two qualified witnesses, 

personally known to you, who are present when you sign or acknowledge your signature.  It must 

also be acknowledged before a notary public. 

 

NOTICE TO PHYSICIAN OR OTHER MENTAL HEALTH TREATMENT PROVIDER 

Under North Carolina law, a person may use this advance instruction to provide consent for 

future mental health treatment if the person later becomes incapable of making those decisions.  
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Under the Health Care Power of Attorney the person may also appoint a health care agent to 

make mental health treatment decisions for the person when incapable.  A person is “incapable” 

when in the opinion of a physician or eligible psychologist the person currently lacks sufficient 

understanding or capacity to make and communicate mental health treatment decisions.  This 

document becomes effective upon its proper execution and remains valid unless revoked.  Upon 

being presented with this advance instruction, the physician or other provider must make it a 

part of the person’s medical record.  The attending physician or other mental health treatment 

provider must act in accordance with the statements expressed in the advance instruction when 

the person is determined to be incapable, unless compliance is not consistent with G.S. 122C-

74(g).  The physician or other mental health treatment provider shall promptly notify the 

principal and, if applicable, the health care agent, and document noncompliance with any part 

of an advance instruction in the principal’s medical record.  The physician or other mental 

health treatment provider may rely upon the authority of a signed, witnessed, dated and 

notarized advance instruction, as provided in G.S. 122C-75.) 

 

I,                                    , being an adult of sound mind, willfully 

and voluntarily make this advance instruction for mental health treatment to be followed it if is 

determined by a physician or eligible psychologist that my ability to receive and evaluate 

information effectively or communicate decisions is impaired to such an extent that I lack the 

capacity to refuse or consent to mental health treatment.  “Mental health treatment” means the 

process of providing for the physical, emotional, psychological, and social needs of the principal.  

“Mental health treatment includes electroconvulsive treatment (ECT), commonly referred to as 

“shock treatment”, treatment of mental illness with psychotropic medication, and admission to 

and retention in a facility for care or treatment of mental illness.   

I understand that under G.S. 122C-57, other than for specific exceptions stated there, 

mental health treatment may not be administered without my express and informed written 

consent or, if I am incapable of giving my informed consent, the express and informed consent of 

my legally responsible person, my health care agent named pursuant to a valid health care power 

of attorney, or my consent expressed in this advance instruction for mental health treatment.  I 

understand that I may become incapable of giving or withholding informed consent for mental 
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treatment due to the symptoms of a diagnosed mental disorder.  These symptoms may include:  

                                                                            

                                                                           . 

PSYCHOACTIVE MEDICATIONS 

 If I become incapable of giving or withholding informed consent for mental health 

treatment, my instructions regarding psychoactive medications are as follows:  (Place initials 

beside choice.) 

______ I consent to the administration of the following medications:  

                                                             

______ I do not consent to the administration of the following medications:   

                                                             

Conditions or limitations:                                                     

                                                                          

ADMISSION TO AND RETENTION IN FACILITY 

 If I become incapable of giving or withholding informed consent for mental health 

treatment, my instructions regarding admission to and retention in a health care facility for 

mental health treatment are as follows:  (Place initials beside choice.) 

_____ I consent to being admitted to a health care facility for mental health 

treatment.  My facility preference is 

                                                       . 

_____ I do not consent to being admitted to a health care facility for mental 

health treatment. 

This advance instruction cannot, by law, provide consent to retain me in a facility for more than 

ten (10) days. 

Conditions or limitations:                                                          
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ADDITIONAL INSTRUCTIONS 

 These instructions shall apply during the entire length of my incapacity.  In case of 

mental health crisis, please contact: 

 1. Name:                                                           

  Home Address:                                                    

  Home Telephone Number:                                           

Work Telephone Number:                                           

  Relationship to Me:                                                

 

 2. Name:                                                          

  Home Address:                                                    

  Home Telephone Number:                                          

Work Telephone Number:                                           

Relationship to Me:                                                 

3. My Physician: 

Name:                                                           

Telephone Number:                                                

4. My Therapist: 

Name:                                                           

Telephone Number:                                                

The following may cause me to experience a mental health crisis:  

                                                                            

The following help me avoid a hospitalization:  

                                                                            

I generally react to being hospitalized as follows:  

                                                                            

Staff of the hospital or crisis unit can help me by doing the following:  

                                                                            

I give permission for the following person or people to visit me:  
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Instructions concerning any other medical interventions, such as electroconvulsive (ECT) 

treatment (commonly referred to as “shock treatment:  

                                                                            

Other instructions: 

                                                                            

                                                                             

 _____  (Initial if applicable)  I have attached an additional sheet of instructions to 

be followed and considered part of this advance instruction. 

 

SHARING OF INFORMATION BY PROVIDERS 

 I understand that the information in this document may be shared by my mental health 

treatment provider with any other mental health treatment provider who may serve me when 

necessary to provide treatment in accordance with this advance instruction. 

 Other instructions about sharing of information:  

                                                                            

                                                                            

 

 

SIGNATURE OF PRINCIPAL 

 By signing here, I indicate that I am mentally alert and competent, fully informed as to 

the contents of this document, and understand the full impact of having made this advance 

instruction for mental health treatment. 

 

              
Date       Signature of Principal 
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NATURE OF WITNESSES 

I hereby state that the principal is personally known to me, that the principal signed or 

acknowledged the principal’s signature on this advance instruction for mental health treatment in 

my presence, that the principal appears to be of sound mind and not under duress, fraud, or 

undue influence, and that I am not: 

a. The attending physician or mental health service provider or an employee 

of the physician or mental health treatment provider; 

b. An owner, operator, or employee of an owner or operator of a health care 

facility in which the principal is a patient or resident; or 

c. Related within the third degree to the principal or to the principal’s 

spouse. 

 

AFFIRMATION OF WITNESS 

 We affirm that the principal is personally known to us, that the principal signed or 

acknowledged the principal’s signature on this advance instruction for mental health treatment in 

our presence, that the principal appears to be of sound mind and not under duress, fraud, or 

undue influence, and that neither of us is: 

a. A person appointed as an attorney-in-fact by this document; 

b. The principal’s attending physician or mental health service provider or a relative 

of the physician or provider; 

c. The owner, operator, or relative of an owner or operator of a facility in which the 

principal is a patient or resident; or 

d. A person related to the principal by blood, marriage or adoption. 

Witnessed by: 

              
Witness      Witness 
           
Date       Date 
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STATE OF NORTH CAROLINA 

COUNTY OF                           

 

CERTIFICATION OF NOTARY PUBLIC 

 I,                                    , a Notary Public for the County cited 

above in the State of North Carolina, hereby certify that                                

appeared before me and swore or affirmed to me and to the witnesses in my presence that this 

instrument is an advance instruction for mental health treatment, and that he/she willingly and 

voluntarily made and executed it as his/her free act and deed for the purposes expressed in it. 

 I further certify that                                    and                 

                    , witnesses, appeared before me and swore or affirmed that they 

witnessed                                    sign the attached advance instruction for 

mental health treatment, believing him/her to be of sound mind; and also swore that at the time 

they witnessed the signing they were not (i) the attending physician or mental health treatment 

provider or an employee of the physician or mental health treatment provider and (ii) they were 

not an owner, operator, or employee of an owner or operator of a health care facility in which the 

principal is a patient or resident, and (iii) they were not related within the third degree to the 

principal or to the principal’s spouse.  I further certify that I am satisfied as to the genuineness 

and due execution of the instrument. 

 This the       day of           , 20     . 

 

       
Notary Public 
My Commission Expires:    
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Appendix B: Suggested Amendment 
to North Carolina’s Mental Health, 
Developmental Disabilities, and 
Substance Abuse Act of 1985

§ 122C-78. Assistance with completing and executing an advance instruction for mental 

health treatment 

(a) The distribution of a written advance instruction for mental health treatment in a form 

meeting the requirements of G.S. 122C-77 and the provision of technical 

advice, consultation, and assistance to persons with regard to the 

completion and execution of such a form by (i) health care providers, 

including their authorized agents or employees, (ii) family members or 

other persons who have an established relationship with the individual, or 

(iii) other persons who have undergone training as a facilitator shall not 

constitute the unauthorized practice of law pursuant to Chapter 84 of the 

North Carolina General Statutes. 

(b) The provision of ministerial assistance to a person in regard to the completion or 

execution of a written advance instruction for mental health treatment in a 

form meeting the requirements of G. S. 122C-77 shall not constitute the 

unauthorized practice of law pursuant to Chapter 84 of the North Carolina 

General Statutes.  For the purpose of this subsection, “ministerial 

assistance” means reading the form to a person, discussing the person’s 

preferences with regard to items included in the form, recording the 

person’s answers on the form, and helping the person sign the form and 

obtain any other necessary signatures on the form.  “Ministerial 

assistance” does not include the expressing of an opinion regarding the 

legal effects of any item contained in the form meeting the requirements of 

G.S. 122C-77 or the offering of legal advice to a person completing or 

executing such form. 
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Appendix C: History of the Civil 
Justice Gap and UPL Challenges in 
North Carolina 
The need for lower cost legal services bumped up against UPL restrictions in 2015 when LegalZoom, an online legal 

services provider, sued the North Carolina State Bar for blocking some of its services in the state. LegalZoom filed 

against the Bar for $10.5 million in antitrust damages. By that point, the Bar and LegalZoom had already been in 

protracted legal conflict. In 2008, the Bar issued a cease-and-desist letter to the company, saying that it was operating 

illegally in the state, which LegalZoom then challenged. But by October of 2015, after the second case was filed, and 

after the U.S. Supreme Court ruled against N.C.’s self-regulating dentistry association in a similar antitrust case, the 

two sides had a reached a settlement. In exchange for full operation within the state, LegalZoom agreed to have its 

documents vetted by N.C. lawyers and to inform its customers that form templates were not substitutable for in-person 

attorney advice.1 

That same year, former N.C. Chief Justice Mark Martin convened the N.C. Commission on the Administration of Law 

and Justice to evaluate and recommend reforms to the state’s judicial system, which included investigation into ways to 

address rising numbers of self-represented litigants.2 When this commission released their findings in 2017, its Legal 

Professionalism Committee recommended that there should be further research into “whether North Carolina should 

license or certify any additional categories of providers of law-related services.”3  

By 2019, however, there was no progress on this recommendation. Paralegals and UPL reform advocates S.M. 

Kernodle-Hodges and Alicia Mitchell-Mercer, who had been watching the developments, formed the North Carolina 

Justice for All Project (JFAP), and they crafted a proposal that would authorize limited legal licensing for paralegals 

in the state to provide some low-cost legal services. In January 2021, they submitted their proposal to the Bar and 

the North Carolina Supreme Court. They then presented their proposal to the N.C. State Bar Issues Subcommittee 

on Regulatory Change, to which they were then appointed. In January 2022, that subcommittee unanimously 

recommended that the Bar establish a separate license for qualified nonlawyers to provide legal services. However, 

due to disagreement amongst Bar leadership, the Bar did not implement the recommendation, the subcommittee was 

1. Terry Carter, "LegalZoom Resolves $10.5M Antitrust Suit Against North Carolina State Bar," ABA Journal, October 23, 2015, 
https://www.abajournal.com/news/article/legalzoom_resolves_10.5m_antitrust_suit_against_north_carolina_state_bar.

2. State Justice Institute, "North Carolina Commission on the Administration of Law and Justice Presents Final Report," accessed 
October 10, 2025, https://www.sji.gov/north-carolina-commission-on-the-administration-of-law-and-justice-presents-final-
report/.

3. North Carolina Commission on the Administration of Law and Justice, Legal Professionalism Committee Report, North 
Carolina Judicial Branch, accessed October 10, 2025, https://www.nccourts.gov/assets/documents/publications/nccalj_legal_
professionalism_committee_report.pdf.

https://www.abajournal.com/news/article/legalzoom_resolves_10.5m_antitrust_suit_against_north_caroli
https://www.sji.gov/north-carolina-commission-on-the-administration-of-law-and-justice-presents-fina
https://www.sji.gov/north-carolina-commission-on-the-administration-of-law-and-justice-presents-fina
https://www.nccourts.gov/assets/documents/publications/nccalj_legal_professionalism_committee_report
https://www.nccourts.gov/assets/documents/publications/nccalj_legal_professionalism_committee_report
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dissolved, and JFAP was unable to further collaborate with the Bar. In July of 2022, the Bar established a standing 

Access to Justice Committee to carry on the work of the dissolved subcommittee, and in October 2022 Kernodle and 

Mitchell were told they were not invited to be members.4 

JFAP next tried to approach reform through the legislature on their own. In February 2023, they submitted a policy 

proposal to the General Assembly. They began a series of conversations with policy makers, and support for the 

proposal seemed to be growing. Unfortunately, their proposal was characterized as advocating for a two-tier system of 

justice and the initiative was effectively shut down.

At that point, JFAP partnered with a public interest law firm, Institute for Justice (IJ), to sue North Carolina over its first 

amendment right to give legal advice on court-created forms. They argued that legal advice is speech that is protected 

under the First Amendment, given that the Supreme Court has ruled that expert advice is protected speech.5   

However, in December 2024, the court granted the state’s motion to dismiss the case. It said prohibiting UPL is a 

regulation of professional conduct that only incidentally impacts speech. The court argued that the UPL statute, by that 

judgement, falls under a more relaxed standard of intermediate scrutiny that such a statute would survive as long as it 

protects the state's substantial interests.6 IJ, representing JFAP, responded by filing a notice of appeal in January 2025 

to the Fourth Circuit Court of Appeals. In February, the Fourth Circuit put this case on hold until the U.S. Supreme Court 

reaches a decision on a related case, 360 Virtual Drone Services LLC v. Ritter.7 

In July 2025, Senate Bill 429, the “2025 Public Safety Act,” became law and froze the use of money from the North 

Carolina Interest on Lawyers’ Trust Accounts (IOLTA) fund for grants or public legal assistance programs until July 

2026.8 The North Carolina Interest on Lawyers' Trust Accounts (IOLTA) fund pools interest from lawyers' client trust 

accounts, which are separate bank accounts where lawyers hold client funds, like retainers or settlement money, 

that are not yet earned. NC IOLTA, then, uses that interest money to provide grants for civil legal aid and programs 

that improve the administration of justice. Since 1983, the organization has awarded over $134 million in grants (an 

average of $3.19 million per year).9 However, the 2025 Public Safety Act has halted its work for the coming fiscal year. 

Upon signing the bill into law, Governor Josh Stein said, “I am concerned that this bill…punishes organizations providing 

4. Institute for the Advancement of the American Legal System (IAALS), "Becoming the Change: The Story of North Carolina's 
Justice for All Project," accessed October 10, 2025, https://iaals.du.edu/blog/becoming-change-story-north-carolina-justice-all-
project.

5. Institute for Justice, "North Carolina Nonprofit and Paralegals Sue State over First Amendment Right to Give Legal Advice on 
Court-Created Forms," Press release, accessed October 10, 2025, https://ij.org/press-release/north-carolina-nonprofit-and-
paralegals-sue-state-over-first-amendment-right-to-give-legal-advice-on-court-created-forms/.

6. Wake Forest Law Review, "Speaking of Justice: Paralegals' First Amendment Challenge to North Carolina's Unauthorized Practice 
of Law Rules," February 2025, https://www.wakeforestlawreview.com/2025/02/speaking-of-justice-paralegals-first-amendment-
challenge-to-north-carolinas-unauthorized-practice-of-law-rules/.

7. Civil Rights Litigation Clearinghouse, "Case 46049," Accessed October 10, 2025. https://clearinghouse.net/case/46049/.

8. NC Newsline, "NC House, Senate Freeze Use of IOLTA Legal Fund for Charitable Purposes." Accessed October 10, 2025. https://
ncnewsline.com/briefs/nc-house-senate-freeze-use-of-iolta-legal-fund-for-charitable-purposes/.

9. North Carolina IOLTA Program, "About NC IOLTA," accessed November 2025. https://nciolta.org/about-nc-iolta/.
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civil legal services to low-income North Carolinians. I urge the General Assembly to…protect funding for Legal Aid and 

other organizations.”10 

Subsequently, the state budget passed in July, 2026 included a provision that any IOLTA funds received after July 1, 

2025 be redirected from civil legal services to criminal defense services. While funding received prior that date may 

still be awarded to civil legal programs, the fund is limited to granting only up to $2 million per year, and there are 

currently no plans for once those funds are depleted.11 

10. Office of the Governor of North Carolina, "Governor Stein Takes Action on 12 Bills," press release, July 9, 2025, https://

governor.nc.gov/news/press-releases/2025/07/09/governor-stein-takes-action-12-bills.

11. Mackenzie Thomas, " NC budget redirects legal funds to criminal defense, away from civil legal aid," Carolina Public Press, July 
13, 2026, https://carolinapublicpress.org/76075/nc-budget-redirects-legal-funds-to-criminal-defense-away-from-civil-legal-aid/.
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